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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the United States 
District Court granting the motion of the defendant- 
appellee to quash the return of service of process on the 
ground that it was not doing business in the District of 
Columbia (J.A. 28). The complaint was filed on June 2, 
1960 (J.A. 1). The pertinent allegations are that the 
plaintiffs are residents of Minneapolis, Minnesota (J.A. 
1); that on June 5, 1957 and prior thereto the male plain- 
tiff was employed by the Immigration and Naturalization 
Service (J.A. 1) and while on duty in that capacity, he 
was a passenger in an airplane owned by the United 
States which crashed on landing in Malta, Montana on 
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June 5, 1957 (J.A. 2). It is alleged that the plane was 
manufactured by the appellee, sold by it to the United 
States Government (J.A. 1-2), and that the negligence of 
the appellee caused the crash. The doctrine of res ipsa 
loquitur is invoked (J.A. 2-3). As an additional ground 
of liability, the complaint alleges a breach of an implied 
warranty running to the United States (J.A. 3).? Since 
the appellant was in the course of his employment at the 
time of the accident he has received and is receiving work- 
men’s compensation benefits from the United States pur- 
suant to the provisions of the Federal Employees Com- 
pensation Act (5 U.S.C. § 751 et seq.) (J.A. 18). 


On July 21, 1960 appellee moved to dismiss or to quash 
the return of service of process upon it on the ground that 
it was not doing business in the District of Columbia so 
as to render it amenable to service in this jurisdiction 
(J.A. 4). In support of the motion to quash, two affidavits 
were filed—one by Joseph E. McDonald, Jr., McLean, 
Virginia, the sole employee of appellee in the District 
of Columbia and the other by George Joseph Micklebor- 
ough, Province of Ontario, Canada, the secretary-treas- 
urer and a director of appellee (J.A. 5, 6). These affi- 
davits show that DeHavilland of Canada, Ltd. has but 
one employee in the District of Columbia, viz. Joseph E. 
McDonald, Jr. (J.A. 5, 8). He is provided with part 
time secretarial service, a desk and a chair, and telephone 
answering service in the Tower Building in this city 
through an arrangement with Aero Insurance Agency (J.A. 
5). Appellee maintains all company books and records in 
Ontario, Canada (J.A. 6). All meetings of the directors 
and of the shareholders are held in Ontario (J.A. 6). No 
company books or share registers have ever been kept in 
the District of Columbia nor have any stockholders meet- 
ings been held here (J.A. 7). Appellee is not now, nor 


1 Appellee did not challenge the legal sufficiency of these allegations but 
relied instead on the ground that it was not doing business in the jurisdiction- 
al sense in the District of Columbia. 
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has it ever been licensed to do business in the District 
of Columbia (J.A. 7). Moreover, it has never paid any 
taxes in the District (J.A. 7). 


The function of appellee’s sole employee in the District 
is to maintain liaison with branches of the government to 
obtain information concerning their possible requirements 
of DeHavilland’s products and to forward such informa- 
tion to the head office (J.A. 5, 8). 


The liaison man has no authority to make any commit- 
ment, nor does he have any power to make any decision on 
matters relating to the sale of DeHavilland products. All 
such inquiries are directed to the head office (J.A. 6, 8). 
No contracts for the sale of DeHavilland products are 
executed in the District of Columbia nor does it main- 
tain any stock or warehouse here (J.A. 6, 8). All con- 
tracts for the sale of DeHavilland products to the De- 
partment of Defense are made between DeHavilland and 
the Canadian Commercial Corporation, an agency of the 
Canadian Government, which in turn contracts with the 
Defense Department (J.A. 9). Delivery under such 
contracts is made at Downsview, Ontario (J.A. 9). 
Contracts for the sale of DeHavilland products to 
civilian agencies of the Government are made either by 
DeHavilland with a broker in the United States who then 
resells to the agency involved, or by DeHavilland directly 
with the particular agency (J.A. 9).?, No airplane or 
spare parts have ever been delivered to any purchaser 
in the District of Columbia (J.A. 9). Although the name 
of DeHavilland appears in the Washington telephone di- 
rectory it does not appear in any trade directory (J.A. 
9). Of course, should any inquiry be received from a 


2 Appellants state in their brief that ‘‘it is apparent that the obligation 
upon which this case is founded arose in some degree out of appellee’s 
activities in this District’’, and ‘‘it must be assumed that the purchase order 
of the plane was at least in part executed in this jurisdiction’’, and further 
assume that the plane was one sold directly to the agency involved rather 
than purchased by the agency from a broker, outside the District. (App. 
Br. p. 13). There is nothing in the record to support these assumptions. 
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non-governmental source, the liaison man is expected to 
reply courteously and furnish a brochure—if one is avail- 
able, unless the inquiry relates to a sale or service, in which 
case he refers the caller to DeHavilland’s sales and service 
agency which is not in the District of Columbia (J.A. 
5, 8). On the basis of the foregoing, on July 21, 1960, ap- 
pellee moved to quash the return of service (J.A. 4). On 
August 29, 1960, some five and a half weeks later,* appel- 
lants filed a perfunctory one-page opposition to the motion 
stating that ‘‘Plaintiffs are preparing interrogatories . . . 
to show the existence of such minimum contfacts as are 
necessary to bring this case within the concept of the 
teachings of the International Shoe Company case’’ (J.A. 
17). Thereafter, notice was received by counsel that the 
motion to quash would be heard in approximately two 
weeks on September 21, 1960. On September 19, 1960, 
two days before the motion was scheduled to be heard, 
three weeks after their opposition to the motion was filed 
and almost two months after the motion was filed, the 
plaintiffs submitted a set of fifty-seven interrogatories with 
subsections calling for eighty-nine answers, together with 
an affidavit by their counsel (J.A. 18, 20). On Septem- 
ber 21, 1960, the motion to quash came on for hearing 
before Judge Holtzoff. Appellants did not request a 
continuance of the motion until after appellee’s counsel 
had completed his argument and opposing counsel had 
partially completed his (J.A. 27). The court denied the 
continuance since the information sought was largely fur- 
nished in the affidavits submitted with the motion almost 
two months prior to the hearing (J.A. 27).‘ 


3 This unexplained delay indicates that plaintiffs initially intended to con- 
cede the correctness of the Motion since Local Civil Rule 9(b) provides for 
filing an opposition within 5 days or such additional time as the court grants 
or the parties agree upon failing which the court ‘‘may treat the motion as 
conceded.’’ 


+In view of the fact that the hearing on the motion was scheduled for the 
day following the receipt of these interrogatories no objections were ever filed. 
It is obvious, however, that many are irrelevant to the issue of ‘‘doing busi- 
ness’’ in the District of Columbia when the complaint was filed. 
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The court then granted the motion to quash the return 
of service (J.A. 28). This occurred on September 21, 
1960 (J.A. 26). A formal order confirming the ruling of 
the court was entered on October 3, 1960 and notice of 
appeal was filed on October 28, 1960. 


STATUTE INVOLVED 


D. C. Code (1951 Edition) § 13-103 provides in pertinent 
part that: 


In actions against foreign corporations doing busi- 
ness in the District all process may be served on the 
agent or such corporation or person conducting its 
business, or, in case he is absent and can not be 
found, by leaving a copy at the principal place of busi- 
ness in the District, or, if there be no such place of 
business, by leaving the same at the place of busi- 
ness or residence of such agent in said District, and 
such service shall be effectual to bring the corpora- 
tion before the court. 


SUMMARY OF ARGUMENT 


It has been settled law in this jurisdiction for over fifteen 
years that a corporation which places a liaison man in 
the District of Columbia for the purpose of gathering 
information from the various agencies of the federal gov- 
ernment as to their requirements for products which his 
employer manufactures is not “doing business” in the 
jurisdictional sense so as to be amenable to service of 
process here. Mueller Brass Co. v. Alexander Milburn 
Co., 80 U.S. App. D.C. 274, 152 F. 2d 142 (1945). This 
decision has been followed in other cases both by the district 
court and the Municipal Court of Appeals, and its validity 
has not been challenged by appellants. It provides the 
total answer to this appeal. 


6 


ARGUMENT 


The Court Did Not Abuse its Discretion in Finding That in the 
Jurisdictional Sense the Defendant Was Not “Doing Busi- 
ness” in the District of Columbia. 
The law is settled in the District of Columbia that where 
a foreign corporation’s employee has the principal duty 
of gathering information from the United States Govern- 
ment and transmitting to his employer the requirements 
of the Government for the products of his employer, the 
latter is not ‘‘doing business’’ in the jurisdictional sense 
so as to be amenable to suit in this jurisdiction. Mueller 
Brass Co. v. Alexander Milburn Co., 80 U.S. App. D.C. 
274, 152 F. 2d 142 (1945). 


In the present case the one employee of DeHavilland 
in the District of Columbia has as his primary duty 
gathering information from the various departments of 
the government, mainly the Department of Defense, as 
to their needs in the field of his employer’s special com- 
petence. Having gathered this information, he transmits it 
to his employer. DeHavilland does not make contracts in 
the District of Columbia and it does not deliver planes 
or parts here. It maintains no books in the District of 
Columbia and does not have either a warehouse or a 
stock of goods here. The employee has no authority to 
make final decisions of problems arising from the sale of 
DeHavilland products and he has no authority to make, nor 
has he ever made any commitments as agent of DeHavil- 
land. No solicitations are made by this employee for or- 
ders with anyone other than the United States Govern- 
ment. To the “occasional” and ‘‘infrequent’’ non-gov- 
ernmental inquiry, the employee makes a courteous re- 
sponse and directs all sales and service inquiries to De- 
Havilland sales and service agency which is not located in 
the District of Columbia. AJ] orders for DeHavilland 
products are merely forwarded to Canada for processing 
and ultimate consideration and acceptance. 
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The Department of Defense is the most important user 
of DeHavilland products in this area. No contracts for 
the sale of planes and parts are made between DeHavilland 
and the Defense Department. DeHavilland contracts with 
the Canadian Commercial Corporation, an agency of the 
Canadian Government which in turn contracts with the 
Defense Department. Delivery of all such planes is made 
in Canada. With respect to the civilian agencies of the 
government and the occasional sales made to them, some are 
sold directly by DeHavilland to the agency and some by 
DeHavilland to a broker which in turn sells them to the 
agency. 

Appellants’ efforts to characterize this tort action as 
growing out of a District of Columbia contract are trans- 
parently erroneous. In the first place, this record is barren 
of any suggestion that this particular plane was sold 
directly to the agency rather than through a broker. Nor 
does the record show that this plane was bought by the 
office of the Immigration and Naturalization Service in 
the District of Columbia. Even if this were so, however, 
appellants’ position would not be improved. Jurisdiction 
is not asserted under the second paragraph of D. C. Code 
(1951 Edition) 4 13-103, which deals with suits arising out 
of contracts entered into or performed in the District of 
Columbia or from torts committed therein. Rather, ap- 
pellants’ position is now and always has been that DeHav- 
illand is “doing business’’ in the District of Columbia. 


Moreover, assuming that this plane was sold directly 
to the Immigration and Naturalization Service rather than 
through an independent broker, the count in the complaint 
based on negligence can hardly be said to arise in the 
District of Columbia. Furthermore, a recovery on a breach 
of warranty claim by these appellants is precluded by this 


5 Actually the Department of Defense is located in the Pentagon in Virginia. 
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Court’s decision in Hanback v. Dutch Baker Boy, 70 App. 
D.C. 398, 107 F. 2d 203 (1939); See Marranzano v. Riggs 
National Bank, 87 U.S. App. D.C. 195, 184 F. 2d 349 (1950). 


This case falls precisely within the decision of this Court 
in Mueller Brass Co. v. Alexander Milburn Co., 80 US. 
D.C. 274, 152 F. 2d (1945). In Mueller, the defendants, a 
Michigan corporation, manufactured and sold almost 100% 
of its total output of rods, tubes, and castings to the 
United States for use at Army and Navy depots, arsenals 
and fields throughout the United States. No deliveries 
were made in the District of Columbia. 


Mueller’s representative in Washington had 


‘‘The primary duty of maintaining contact with various 
Government agencies in respect to reports, alloca- 
tions and directives relating to the company’s re- 
quirements for materials. He had no authority to, 
nor did he in fact, make any commitment of any kind 
as agent of appellant.’’ (80 U.S. App. D.C. at 275). 


In addition, Mueller’s representative solicited some orders 
from private firms in the District of Columbia (though 
DeHavilland’s employee does not). The company had an 
office in Washington and a stenographer and carried its 
name in the Washington telephone directory, in the city 
directory, on its office door and in Thomas’ Register of 
American Manufacturers. No stock of goods was ware- 
housed within the District of Columbia. On these facts, 
this court held that Mueller was not doing business in 
the jurisdictional sense in this District and stated (80 
U.S. App. D.C. at 276): 


The manifold respects in which the Federal Govern- 
ment touches business concerns, especially during 
wartime, are common knowledge. The conduct of a 
business at scattered points elsewhere than in the 
District of Columbia makes desirable, if not necessary, 
the presence here of an agent employed to maintain 
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contact with the Government agencies in respect to re- 
ports, allocations and directives relating to materials 
for production, as in this case. We do not think that 
such activities constitute doing business in the District 
of Columbia in the jurisdictional sense. 


The court recognized that having an office for the main 
purpose of liaison with the federal government was such 
a limited contact with the local life of this jurisdiction that 
it could not be said in any meaningful sense that the cor- 
poration was ‘“‘doing business’’ here. 


In the fifteen years since the Mueller case, it has been 
followed by the courts of this jurisdiction to such an extent 
as to be entitled to the respect which the doctrine of stare 
decisis would seem to command. 


For example, in Rulstrand v. Kaman Atrcraft Corp., 
Civil Action No. 259-58, United States District Court for 
the District of Columbia, the late Judge Morris granted a 
motion to quash the return of service on the defendant in 


a case, like the present one, where the corporate defendant 
had a Washington representative for the purpose of liai- 
son with the United States Government. Likewise, in 
Weisblatt v. United Aircraft Corporation, 134 A. 2d 713 
(D.C. Mun. Ct. App. 1957), the court affirmed an order of 
the Municipal Court quashing the return of service on the 
corporate defendant. In Weisblatt, the corporation was, 
as here, engaged in the manufacture of airplanes and air- 
plane products. The corporation was not licensed to do 
business here nor were any of its books or records here. 
Directors’ and stockholders’ meetings were held elsewhere. 
It did not maintain any manufacturing plants, ware- 
houses, sales or administrative offices here. Although 85 
per cent of its business was with the federal government, 
it did not have here an agent with authority to make any 
commitments on behalf of the corporation. The employee 
that was stationed here concerned himself primarily with 
liaison between his company and the various departments 
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and agencies of the federal government, and with gather- 
ing information from these departments with respect to 
their requirements for his employer’s products. He also 
arranged meetings between officials of his company and ap- 
propriate government agencies. Neither the employee nor 
the two other persons who assisted him in his duties solici- 
ted business from non-governmental agencies and if such an 
inquiry did come to him he would refer it to the company 
offices in Connecticut for processing. Relying on this 
court’s decision in Mueller, the court, through the late 
Chief Judge Rover, held that the firm was not ‘‘doing 
business’’ in the District of Columbia. 


To overcome the finality of this court’s decision in Muel- 
ler and the subsequent cases which have made it a part 
of the law of the District of Columbia, appellants rely 
chiefly on McGee v. International Life Insurance Co., 355 
U.S. 220 (1957), Goldberg v. Southern Builders, Inc., 87 
U.S. App. D.C. 191, 184 F. 2d 345 (1950), and International 


Shoe Co. v. State of Washington, 326 U.S. 310 (1945). On 
analysis, however, it is apparent that none of these cases 
militate against the decision of this court in Mueller. In 
the McGee case, the sole question before the Supreme 
Court was whether the State of California could, consist- 
ently with the due process clause, enforce a statute which 
explicitly provided that if any foreign insurance company 
issued a policy to a resident of that state it was amenable 
to process from the state courts. In view of the historical 
regulation of insurance companies by the individual states, 
the court had no difficulty in sustaining the legislative en- 
actment. Moreover, the court pointed out that the con- 
tract was delivered in California, the premiums were mailed 
from there and the insured was a resident there when he 
died (355 U.S. at 223). No such statute is present in this 
ease. Goldberg is so different from the present action and 
the Mueller case that merely mentioning some of the facts 
of the case demonstrates that it does not support ap- 
pellants’ position here. The certificate of incorporation 
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was executed in the District of Columbia, all directors’ 
meetings were held here, construction contracts, an archi- 
tect’s contract and a mortgage loan agreement were exe- 
euted here. The submission of vouchers by the construc- 
tion company for its progress payments and the payment 
of these vouchers was done here. The rental agent for the 
company’s rental properties had its business office here and 
the books, records, papers, correspondence, checkbooks, 
ete. of the corporation were kept in the office of a director 
of the corporation in the Investment Building in this city. 
Enough has been said to demonstrate that this corporation 
was so closely tied to the local life of this community that 
it was futile to argue that it was not ‘‘doing business” here. 
None of these facts are present in this case. 


In the International Shoe case, the question before the 
court was whether the systematic, widespread, and long 
continued solicitation by salesmen of International Shoe 
in the State of Washington was sufficient to render that 
corporation subject to a state statute which provided for 
contributions by employers to the state unemployment 
compensation fund. The corporation had from eleven to 
thirteen salesmen in the state soliciting orders. They re- 
sided there and the bulk of their activities were carried 
on there. The state court had held that the corporation 
was doing business within the state and as an employer it 
was liable for the tax. The Supreme Court affirmed and 
carefully pointed out that the state was attempting to 
enforce a liability which grew directly out of the activities 
conducted in that state (326 U.S. at 319): 


The exercise of that privilege [conducting business] 
may give rise to obligations, and, so far as those 
obligations arise out of or are connected with the 
activities within the state, a procedure which re- 
quires the corporation to respond to a suit brought 
to enforce them can, in most instances, hardly be said 
to be undue. 
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Later in the same opinion the court again emphasized that 
‘the obligation which is here sued upon arise out of those 
very activities’? (326 U.S. at 320). 


The present suit which is really grounded upon the al- 
leged negligence of appellee in the design and manufac- 
ture of an airplane, made in Canada, and which crashed 
in Montana, cannot be said to arise out of activities in this 
jurisdiction.* Furthermore, the Mueller decision was handed 
down by this Court shortly after International Shoe and 
it cannot be said that this Court was unaware of the 
Supreme Court’s decision. And the Weisblatt decision in 
the Municipal Court of Appeals was well after Interna- 
tional Shoe. The doctrine of the Mueller case, relating to 
a liaison man with the federal government as distinguished 
from the local community, has become a well recognized 
part of the law in this jurisdiction and remains unaffected 
either by International Shoe or McGee and certainly not 
by Goldberg. It is clear that DeHavilland, with its one 
employee gathering information from the government, has 
not become such a part of the local life of this community 
as to justify a conclusion that it is doing business here in 
the jurisdictional sense or to force it to litigate the cause 
of a Montana plane crash, thousands of miles from its 
engineers, blueprints, and records, when the allegations in 
the case relate to negligent design, negligent manufacture 
negligent assembly, negligent inspection and negligent test- 
ing. 

6In Frene v. Louisville Cement Co., 77 U.S. App. D.C. 129, 134 FP. 2d 511 
(1943), the cause of action also arose out of activities within the District of 
Columbia. Moreover, the employees of the corporation solicited business, pro- 
moted good will, advised users of the product, and adjusted complaints by 
members of this community other than the federal government. Frene, com- 
ing as it did two years before Mueller, surely does not weaken the holding in 
Mueller that a liaison man with the federal government does not constitute 


sufficient contact with the local life of this community so that it could be 
said that the employer is ‘‘doing business’’ here. 
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II 


The District Court Did Not Abuse Its Discretion in Denying 
a Continuance When the Request Was Made After Oral 
Argument by Appellee Was Completed. 


One day before the motion to quash service was to be 
heard and almost two months after it was filed, appellee 
received interrogatories which allegedly were to discover 
facts relevant to the issue of ‘‘doing business’’.’ At the 
oral argument of the motion on September 21, 1960 no 
continuance was requested from the motions judge as a 
preliminary matter. Indeed, even when the case was called 
for argument before the motions judge, no continuance was 
requested. It was only after counsel for appellee had 
completed his argument and appellants’ counsel had par- 
tially completed his, that a request for a continuance was 
made. The ground for the request was that interrogatories 
had been filed two days before the scheduled argument 
and were, of course, unanswered as of the date of the oral 
argument.’ The court below considered and rejected this 
untimely request for a continuance on the grounds that the 
sworn affidavits on file with the court in support of the 
motion largely covered the areas which were covered in 
the interrogatories. This denial of the requested continu- 
ance far from being unreasonable and an abuse of its dis- 
cretion,’ is manifestly correct. These appellants received 
the motion and affidavits in support of the motion almost 
two months before the argument. In their opposition to 
the motion, belatedly filed five and a half weeks later, ap- 
pellants stated that they were then preparing interroga- 
tories as to this issue. Thereafter, they waited another 


7 We point out to the court that by no reasoning could numbers 40 to 42 
and 44 to 57 be construed as relevant to this question. 

8 Under Rule 33, F.R.C.P. in conjunction with Rule 6 F.R.C.P., answers 
would not have been due until 18 days after the interrogatories were filed. 

® Denial of a request for a continuance is, of course, reviewable only for 
an abuse of discretion. Goodyear Service, Inc. v. Pretzfelder, 65 App. D.C, 
389, 84 F. 2d 242 (1936); Hill v. Capital Transit Co., 77 U.S. App. D.C. 391, 
135 F. 2d 948 (1943). 
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three weks and, finally, in an untimely attempt to prevent 
the granting of the motion to quash, they filed their in- 
terrogatories. Appellants had almost two months to use 
the discovery processes and for reasons which are pre- 
sumably satisfactory to them they failed to do so. They 
cannot convert their own tardiness and lack of due dili- 
gence into an abuse of discretion of the district court. 
Appellants’ charge that the denial of their belated request 
for a continuance was an abuse of discretion on the part 
of a federal district court, ignores the fact that the district 
court has an obligation to other litigants to keep its calen- 
dar reasonably current and that no excuse was offered to 
the court for their own lack of diligence. 


Their reliance on cases which hold that they have the 
right to propound interrogatories concerning the issue of 
doing business is misplaced. Appellee has no quarrel 
with those cases and neither the court below nor the ap- 
pellee has ever challenged that right. But they are not 
authority for the position that a party may wait for two 
months until just before the oral argument on the issue 
and then exercise this right. In these circumstances, far 
from being an abuse of discretion or unreasonable, the 
denial of the untimely request was entirely correct. A 
court can declare that appellants have the right to pro- 
pound the interrogatories, but the decision of whether or 
when the right should be exercised rests entirely with ap- 
pellants. Moreover, no prejudice has resulted to them by 
the denial of the continuance since substantially all of the 
information sought was contained in sworn affidavits. 


The plea implicit in appellants’ brief is the imputation 
that Canadian courts would not render them their just due 
(Appellants’ brief, pp. 14, 15). Such an imputation would 
certainly be resented if a Canadian citizen advanced it in 
a Canadian court arising out of an allegedly defective 
American-made product used in Canada. Fair play and 
justice is not a United States monopoly. Our judicial 
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system and that of Canada spring from the same fountain- 
head in England. As the trial court stated, this case does 
not remit appellants to ‘‘a country that has a different 
system of law than that prevailing in the United States 
of America.’’ 


CONCLUSION 


If Mueller Brass Co. v. Alexander Milburn Co., 80 U.S. 
App. D.C. 274, 152 F. 2d (1945), is to retain any vitality as 
law in this circuit, this case must be affirmed on the ground 
that this corporation with its one employee to gather 
information concerning government requirements is not 
doing business here. Appellants’ other point relating to 
an abuse of discretion on the part of the district court 
“merits no more comment than has already been given it. 
For the foregoing reasons, appellee urges the court to 
affirm the decision of the district court. 


Respectfully submitted, 


Frank F. Roperson 
Davm N. WEBSTER 
Attorneys for Appellee 


800 Colorado Building 
Washington, D. C. 
Hocan & Harrson 
Washington, D. C. 
Auastairn R, Paterson 
85 Richmond Street West 
Toronto, Canada 


Of Counsel 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,098 


RALPH H. TRAHER 
and 
VIRGINIA M. TRAHER, 

Appellants, 


Vv. 


DE HAVILLAND AIRCRAFT OF CANADA, LTD., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


APPELLEE'S ACTIVITIES IN THIS JURISDICTION CONSTITUTE A 
REGULAR, CONTINUOUS AND SUSTAINED COURSE OF BUSI- 


NESS AND IS NOT A CASUAL OR OCCASIONAL SOLICITATION. 


Appellee is in the business of a designer, manufacturer and over- 
hauler of aircraft. (J.A. 7). Its products are sold to the ae States 


Department of Defense and to civilian departments of the United States 
Government. (J.A. 9). All sales to the Department of Defense are made 


2 


through the Canadian Commercial Corporation, an agency of the Canadian 
Government (J.A.|9). Contracts for the sale of appellee's products to 
civilian departments of the U.S. Government ''may be made with a broker 
in the United States who then resells to the Government Department 
concerned, or the contract may: be made by the. Government Department 
direct with DeHavilland". (J.A.9). Appellee has hada salaried employee 
in this jurisdiction continuously since about November 1954 "in view of 
the importance of keeping close liaison with the United States forces" 
(J.A. 7). The duties of this employee includes the gathering and trans- 
mission of information "relative to government requirements for 
DeHavilland products and to establish necessary contacts between the 
corporate officials and government agencies" (J.A. 5). This agent 

states in his affidavit that he does "not solicit business from anyone in 
the District other than government agencies" (J.A. 5-6); and that he has 
"no authority to accept orders for De Havilland products, but all such 
purchase orders would be forwarded for processing in Canada and 
ultimate consideration and acceptance at the corporate office in Toronto, 
Canada." (J.A.6). The affidavit of this employee also states that he has 
no power or authority of "ultimate" decision on problems arising from 
the sale of appellee's products. (J.A. 5). 


It is important to note that the duties of this employee involve 
an area of discretion and judgment, since although he has no power of 
"ultimate" decision on problems arising from the sale of appellee's 
products, he nevertheless does assist in promoting the satisfactory use 
of such products by receiving complaints and aiding generally in pre- 
venting and clearing up difficulties arising in the course of the perform- 
ance of appellee's|contracts with the United States forces. In this 
respect the affidavit filed by appellee states that this'employee does 


"advise De Havilland of any problems experienced in the operation of 
its aircraft in service with the U.S. Army." (J.A. 8). Obviously, this 
agent would be unable to advise appellee of these problems unless he had 


authority to receive complaints and investigate the difficulties which 
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form the basis of the problems. This function in the handling and advising 
appellee of problems experienced in the operation of aircraft goes to 
the very heart of the aircraft industry. Such a function is of the vital 
essence of appellee's whole business. Moreover, these activities establish 
conclusively that this employee is more than a mere soliciting agent. 

The functions of this employee as shown in their entirety establish that 

the appellee meets the test of the "solicitation plus" doctrine and of the 
more liberal rule adopted by this court in the Frene case. These activities 
also meet the requirement of a continuous and sustained course of economic 
activity so as to establish the presence of the foreign corporation in this 
jurisdiction. It is now the established law in all jurisdictions |where this 
problem has arisen that it is only necessary for the activities) of the foreign 
corporation within the jurisdiction to be of a continuous and substantial 
nature and not constitute a casual or single transaction to satisfy the 
personam jurisdiction. 


In discussing this problem in the recent case of Jaftex Corporation, 
etc. v. Randolph Mills, Inc., 282 Fed. 2d 508 (2nd Circ. decided August 
22, 1960), the Court in referring to the state of the law in New York said 
at page 510: 


"It seems to have been agreed that the appointment of a 
mere agent to solicit orders for the foreign corporation 
did not constitute doing business in the state; but New Y 
early ruled that a settled and continuous relation of this 
kind might be adequate. Tauza v. Susquehanna Coal Co. 
220 NY 259, 115 NE. 915." 


And as was stated by Judge Cardozo in the case of Tauza 
Susquehanna Coal Co., 220 NY 259,115 NE 915: 


"If in fact it is here, if it is here, not occasionally or 
casually , but with a fair measure of permanence and 
continuity, then, whether its business is interstate or 
local, it is within the jurisdiction of our courts (Inter- 
national Harvester Co. v. Kentucky, supra at p. 587). 
* * * But there is no precise test of the nature or 
extent of the business that must be done. All that 
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is requisite is that enough be done to enable us to 
say that the corporation is here. * * *If it is here 
it may be served. * * *" 


And in the case of Jacobowitz v. Thomson, 141 Fed. 2d 72, (2d 
1944) the Court said at page 75: 


"If, then, we apply the rule of service upon a foreign 
corporation, we must find the two requirements of 

service upon a proper agent and the ‘presence’, i.e., 

the doing of business, of the corporation or the trustee 

in the District. But these matters have been passed 

upon so often in similar cases that we can add little 

to the precedents. Thus, with respect to the second 
requirement, there has been considerable litigation as 

to whether soliciting business within a state is sufficient 
presence; but as Judge Learned Hand points out in his 
vigorous opinion in Hutchinson v. Chase & Gilbert, 2 Cir., 
45 Fed. 2d 139, 141, the negative answer of cases such 

as Green v.C., B. and Q. RR Co.,205 U.S. 530,27 S. Ct. 
595, 51 L.Ed. 916, 'perhaps becomes somewhat doubtful 

in the light of International Harvester Co. v. Kentucky, 234 
U.S. 579, 34 S. Ct. 944, 58 L. Ed. 1479, ana, it it still 
remains true} it readily yields to slight additions.' And 

he continues that in Tauza v. Susquehanna Coal Co., 220 NY 
259,115 NE 915,'there was no more, but the business was 
continuous and substantial.'" 


It is also clear that the result of International Harvester Co. v. Kentucky, 
234 U.S. 579 turned on the fact that there was a systematic and continuous 
course of business in the solicitation of orders within the state. The 


court in this respect said: 


"Here was a continuous course of business in the solicitation 

of orders which were sent to another state, and in response 

to which the machines of the Harvester Company were delivered 

within the state of Kentucky. This was a course of business, not 

a single transaction." (Emphasis supplied). 

Appellee argues that since one of the duties of its salaried employee 
in this jurisdiction is the gathering of information from the United States 
Government and transmitting to his employer the requirements of the 


Government for the products of his employer, then the latter is not doing 
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business in the jurisdictional sense. Appellee would thus have this 
court ignore the cumulative effect of all the other duties of this agent. 
This case cannot be decided, as Appellee argues, on the basis of 
selecting a single activity of its employee and predicating its status on 
such single activity, particularly when the cumulative effect) of all the 
activities of the agent clearly brings the appellee within the test of 
"doing business". The law on this issue is expressed in the) following 
quotation from Goldberg et al. v. Southern Builders, Inc., 87 U.S. App. 
D.C. 191, 184 F. 2d 345: 


"The term 'doing business' is not one possessed of 
but a single meaning in law. It is used in connection with 
many different situations and must be characterized and de- 
fined according to the context. Thus, what constitutes| doing 
business for purposes of taxation by a state, may be a) very 
different regulation by a state, or for purposes of thing from 
what constitutes doing business for purposes of process and 
the subjection of a foreign corporation to the jurisdiction of 
local courts. Stevens, Corporations, p. 999-1001 (2d Ed. 
1949). In general, doing business means continuous, system- 
atic activity. Specifically, in relation to jurisdiction of local 
courts, it means 'some continuous dealings in the state of 
the forum; enough to demand a trial away from its home.’ 
Accordingly, the inquiry is ‘whether the extent and continuity 
of what it [the foreign corporation] has done in the state in 
question makes it reasonable to bring it before one ofits 
courts.’ Hutchinson v. Chase & Gilbert, 2 Cir., 45 F.j2d 
139,141. And ‘it is the cumulative significance of all|the 
activities conducted in this jurisdiction rather than the 
isolated effect of any single activity that is determinative 
on the question of doing business in the State.' Melvi 
Fine & Co., Inc., v. McConnell, 273 App. Div. 218 » 76 
N.Y.S. 2d 279, 383, 10 A.L.R. 2d 194, affirmed 298 N.Y 
27, 80 N.E. 2d 137. " 


Appellee also argues that it only had a single employee in this 


jurisdiction and this is not sufficient to meet the test of "doing business". 
In this respect appellee notes that the corporation in the International 
Shoe case had from eleven to thirteen salesmen in the State of Washington 


who carried on a systematic , widespread and long continued|solicitation 
of business within the state. It is clear however that the result in 
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International Shoe did not turn on the number or residence of the 
salesmen employed by the corporation. Rather it turned on the fact 
of a continuous sales activity in the state and the fact that the corporation 


could avail itself|of the courts of the State of Washington to enforce its 


rights. It is clear that the appellee in the present case meets the 
requirements of International Shoe since our appellee "exercises the 
privilege of conducting activities" in, has the necessary "minimum 
contacts" with, and "enjoys the benefits and protection of the laws" of 
the District of Columbia. 


The present state of the law in this jurisdiction has been stated 
by this court in the Frene case and in the case of Mueller Brass Co. 
Appellee relies chiefly on Mueller Brass Co. as authority for affirming 
the order of the trial court quashing service. The facts in Mueller 
concerning the duties of the corporation's employee are dissimilar to 
the activity of the employee in the present case. In Mueller, as here, 
the corporation maintained an office in this city occupied by an employee 
and with a listing| in the Washington telephone directory. In Mueller, 
as here, the employee gathered information from government depart- 
ments in respect to reports, allocations and directives relating to 
materials for production. Here the similarity ends. In Mueller the 
court compared the duties of the representative with the maintenance 
of news-gathering agencies here by out-of-town newspapers. In Mueller 
the trial court found ''That a minor portion of the duties" of the employee 
"consisted in soliciting a few comparatively small orders of manufacturers 
in the District of Columbia". It was held that this solicitation was an 
UNIMEORTANT INCIDENT TO THE AGENT'S PRESENCE IN WASHING- 
TON. This court \held in Mueller that SUCH SOLICITATION was "not 
the regular, continuous and sustained course of business referred to by 
this court in Frene v. Louisville Cement Co., 1943, 77 U.S. App. D.C. 
129, 134 F. 2d 511, 146 A.L.R. 926; and by other courts in similar cases." 
We state that the activities of the agent in the present case are more 
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like those of the agent in Frene where this court held that solicitation 
plus his other activities were sufficient to constitute the doing of 
business for jurisdictional purposes. In Frene as here the agent in 
addition to soliciting business used his best judgment in promoting 

the satisfactory use of the material sold by the corporation and received 
complaints , and made suggestions for solving difficulties which arose 

in the use of the product and aided generally in clearing up difficulties 
arising in the course of the performance of the contracts. We quote 


the language of this court in Mueller in referring to the duties of the 


agent in Frene which distinguished those cases: 


"He also used his best judgment in promoting satisfactory 
use of the material, visiting the jobs where the yt 

was being used, making suggestions for solving difficulties 
which arose in the use of the product, receiving complaints, 
and aiding generally in preventing and clearing up misunder- 
standings and difficulties arising in the course of the perform- 
ance of the contracts. This court held that such solicitation 
plus the other activities was sufficient to constitute the doing 

of business. The court pointed out a difference between casual 
or occasional solicitation and regular, continuous and long- 
continued solicitation, and commented that, 'It would seem, 
therefore, that the 'mere solicitation’ rule should be abandoned 
when the soliciting activity is a regular, continuous and sus- 
tained course of business, as it is in this case.' As we have 
indicated, we are not here faced with that problem." 


Appellee assumes that since it solicits business only from agencies 
of the United States Government then this is not sufficient to) bring it 
within the rule announced by this court in Frene and by other courts in 
similar cases. We can find no case or rule which holds that) the solicitation 
of business from governmental agencies should be treated differently 
from the solicitation of business from private industry. There is no 
basis in fact or in law to make any such distinction. 


The fact that appellee makes sales to the Canadian Commercial 
Corporation and to independent brokers who in turn contract) with the 
United States Government does not minimize the fact that appellee also 
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solicits business through its representative in the District of Columbia 
direct from government agencies. Appellee's solicitation activity and 

its additional contacts with this jurisdiction through the independent brokers 
merely tends to exceed the 'minimum contacts' which International 


Shoe indicates to be necessary for in personam jurisdiction. 


We know of|no jurisdictions other than the District of Columbia or 
Ontario, Canada, where appellee may be served with process. The trial 
court in quashing service in this case was of the opinion that some incon- 
venience would result to plaintiff in that apparently his only remedy is 
by suing in the Province of Ontario, Canada. (J.A. 27). 


To permit appellee to enjoy substantial economic activity in the 
United States resulting in a substantial volume of business and to enjoy 
the benefits and protection of the laws of the United States, and then 
require a citizen of the United States to sojourn to Canada to hold appellee 
accountable for the sale of a defective and dangerous product which is 
manufactured for juse in the United States by employees of the government 
would most certainly appear to offend all traditional notions of fair play 
and substantial justice. The present cause of action arose in the United 
States. Witnesses to the accident, as well as medical, hospital and expert 
witnesses are all amenable to the process of the courts of this jurisdiction. 
To deny jurisdiction in this case is in effect to deny the plaintiff his day 
in court. 


Respectfully submitted, 


PHILIF J. LESSER 
I. IRWIN BOLOTIN 


917 - 15th Street, N.W. 
Washington, D.C. 


| Attorneys for Appellants 


Lesser and Lesser 
Of Counsel 
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DEHAVILLAND AIRCRAFT OF CANADA, Ltd., 
Appellee. 


PETITION FOR REHEARING EN BANC 


Come. now the appellants by their counsel and petition this Court 
to permit a rehearing before the Court en banc of its judgment entered 
on June 29, 1961 affirming the judgment of the District Court in quash- 


ing service of process on appellee. 


In support thereof the following is respectfully submitted: 


1. This case involves an action which seeks to recover damages 
for injuries sustained by the appellant, Ralph H. Traher, in an airplane 
crash in Montana. At the time of the crash the appellant was on a border 
patrol mission acting within the scope of his employment with the Im- 
migration and Naturalization Service, United States Department of Justice 
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Appellants charge that the airplane which had been sold by appellee to 
the United States had been negligently designed and manufactured by the 
appellee, a Canadian Corporation, Appellants also allege a|breach of 
warranty by the appellee arising from the manufacture, assembly and 
sale of said aircraft. 


The aircraft was manufactured by appellee in Canada |for the pur- 
pose of sale to the United States Government and to be used! by federal 
employees within the United States. 


2. Service of Process was made by serving the appellee's em- 
ployee in its District of Columbia office located at 1401 K Street, N.W. 
The basic issue in this case is whether the facts presented by appellee's 
affidavits constitute "doing business" or "transacting business" in the 
District sufficient to uphold service of process. Two affidavits filed by 
appellee in support of its Motion to Quash Service of Process show the 
following: appellee maintains an office in the District of Columbia with 
a telephone listing and a single salaried employee who serves as a liaison 
or contact man with the United States Government and particularly with 


the armed forces; this employee engages in a series of Spas activities 


in behalf of appellee which includes the solicitation of business from 
government agencies and the promotion of the satisfactory use of ap- 
pellee's products by advising "DeHavilland of any problems experienced 
in the operation of its aircraft in service with the U.S. Army" (J.A. 8). 
Appellee's affidavits continue as follows: "in or about the month of 
November, 1954, in view of the importance of keeping close liaison 
with the United States forces, DeHavilland decided to have an employee 
in Washington to act as liaison with the United States Department of 
Defense, and with other Departments of the United States Government. 
An existing employee, one D. J. Givens, was therefore sent to Washing- 
ton, He took up residence within the District of Columbia. | He carried 
out his duties from his home, which was a private apartment situate 
within the District of Columbia until November, 1957, when/arrange- 
ments were made by DeHavilland with the Aero Insurance Agency in 
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Washington to provide its Washington representative with part-time 
secretarial service, telephone answering service and office space. 

This arrangement with the Aero Insurance Agency still continues. In 

or about the month of May, 1958, DeHavilland decided that its representa- 
tives should be a United States citizen and accordingly, Mr. Joseph E. 
McDonald, Jr., a former Lieutenant Colonel in the United States Army 
was employed in place of Mr. Givens who returned to the Head Office." 
(J.A. 7). The affidavits then recite that "The United States Department 

of Defense is, and has for some years, been an important user of De- 
Havilland's products" and that it enjoys a substantial volume of business 


with that Department which has increased progressively from six mil- 
lions of dollars in sales for the year ending September 30, 1954, to 
fifteen and one-half millions of dollars in sales for the year jending 
1959 for a total of sixty-nine millions of dollars in sales for|the six 
year period ending September 30, 1959 (J.A. 7). The affidavits filed by 


appellee set forth in detail additional services rendered by appellee's 
employee in the District. (J.A. 5-9). Despite this substantial connec- 
tion with the District since 1954, this Court concluded that appellee was 
not amenable to service of process in our courts. 


3. We respectfully suggest that the admitted activities of ap- - 
pellee's employee in the District which go to the very nature of the 
business which appellee is carrying on in the District, do not support 
the conclusion of this Court that appellee is not "doing business" in the 
District. That it is so "doing business" appears to be an admitted fact. 
To hold under these conditions that appellee is not "doing business" in 
the District is to ignore reality. To say that the appellee is|not "doing 
business" or "transacting business" in the legal sense when/in a 
practical sense it is in fact engaged in a regular, continuous| and sus- 
tained course of economic activity which results in millions|of dollars 
worth of business is without basis in logic or reason. We thus quote 
from the language of Associate Justice Rutledge in the case of Frene 
et.al v. Louisville Cement Company, 77 U.S. App. D.C. 129, (134 F. 2d 511: 
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"It would seem, therefore, that the ‘mere solicitation’ rule 
should be abandoned when the soliciting activity is a regu- 
lar, continuous and sustained course of business, as it is 
in this case. It constitutes, in the practical sense, both 
‘doing business' and ‘transacting business', and should do 
so in the legal sense. Although the rule has not been 
clearly and expressly repudiated by the Supreme Court, 
its integrity has been much impaired by the decisions 
which sustain jurisdiction when very little more than 
"mere solicitation’ is done." 

4. We believe that the facts in the present case are similar to 
those in the Frene case except of course that in the present case the 
regular and continuous contacts of appellee, including the solicitation 
of business, is with the federal government. The opinion of|the Court 
in the present case appears to adopt the position taken by appellee, 
namely, that since appellee's contacts within this jurisdiction 
are primarily with agencies of the United States Government and that 
its employee does "not solicit business from anyone in the District 
other than government agencies" then such contact s and solicitation do 
not constitute "doing business" in the District. We know of no rule or 
case which holds that soliciting business from the Federal Government 
should be treated differently from soliciting business from private 


industry. It is our opinion, as pointed out in Frene that 


“the fundamental principle underlying the 'doing business' 


concept seems to be the maintenance within the jurisdic- 
tion of a regular, continuous course of business activities 
whether or not this includes the final stage of contracting." 
(underscoring {nis incr’ 


5. We respectfully suggest that the opinion of the court in the 


present case appears to be in direct conflict with the opinion of this Court 

~¥in the case of Fiat Motor Co., Inc. v. Alabama Imported Cars, Inc., case 
No. 15606 decided May 25, 1961. This Court in the Fiat Motor Co. case 
in footnote No. 7 noted that since the appellant in that case had a "'con- 


tinuing contact with the District, it is subject to service under the first 
paragraph of D. C. Code, Section 13-103 (1951)". 
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In view of this apparent conflict between two different panels of 
this Court in recent decisions, it would seem to be most appropriate 
that this Petition for Rehearing should be heard and determined by the 
full Court. 


The instant case is of importance far beyond the particular facts 
and parties involved herein since it affects all citizens of the District 
of Columbia and of the United States who may be injured from the use 
of products sold to the Federal Government by a corporation of a foreign 
country which maintains an office within the District and enjoys sub- 
stantial volume of business and a continuing contact with the| Federal 
Government, 


The decision of the Court in the present case creates a paradoxical 
situation since on the one hand it permits a corporation of a foreign 
country to enjoy substantial economic and business activities within 
this jurisdiction which results in a substantial volume of business with 
the Federal Government, and also to enjoy the benefits and protection 
of the laws of the United States and of this jurisdiction, while on the 
other hand it holds such corporation immune from service of process, 
when it is sought to be held accountable for the sale of a defective and 


dangerous product which is manufactured in the foreign country for sale 
to the Federal Government and for use within this country. To close the 


doors of our courts to citizens of the United States under such circum- 
stances and to relegate them to suit in a foreign country is certainly not 
in accord with the standards of "fair play and substantial justice" as is 
required under the case of International Shoe Co, v. Washington, 326 U.S. 
310. 


6. We suggest that service of process in the instant case may be 
sustained by applying either federal or local standards. If we apply 
federal standards it is only necessary to show that the appellee has 
"certain minimum contacts" with this jurisdiction so that the "maintenance 
of the suit does not offend traditional .notions of fair play and substantial 
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justice". See International Shoe Co. v. Washington, 326 U.S. 310, 316 
and McGee v. International Life Insurance Co., 355 U.S. 220, 222. It is 
admitted that appellee has more than a "minimum contact"|with this 
jurisdiction since its presence here has been of a regular and continu- 
ing nature since 1954, 


Appellee is likewise subject to service in the District under the 
decisions of this Court in the Fiat Motor Co. case, supra, and under 
Carroll Electric Co. v. Freed-Eisemann Radio Corp., 60 App. D.C. 228 
50 F.2d 993 (1931) and Frene v. Louisville Cement Co., 77 |U.S. App. 
D.C. 129, 134 F.2d 511 (1948). 


D. C. Code Title 13 Section 103 provides that "in actions against 
foreign corporations doing business in the District all process may be 
served on the agent of such corporation or person conducting its business." 
This Court noted in the Fiat Motor Co. case that it was the import of that 
provision that service must be made upon one who occupies such a 
responsible representative status as to make it reasonably |certain that 
he will turn over the process to those called upon to answer. We thus 
quote from the case of Acme Engineers, Inc. v. Foster Engineering Co., 
254 F.2d 259, 263 (5th Cir. 1958) which was cited by this Court in the 
Fiat Motor Co. case: 


salesman' occupies such a responsible representativ 
status as to make it reasonably certain that he will t 
over the process to his company. That he actually has 
done so may be considered as in the Gray case, suprda. 
Here, the evidence clearly established that Gulf States 
sought to please Foster and to look after Foster's best 
interests. Process served on Gulf States would almost 

inevitably reach Foster, and was actually so passed on." 


"The important consideration is whether the esentative 
n 


In the present case the appellee's agent upon whom process was 
served not only turned over said process to this appellee but it is 
reasonably certain that a person occupying a responsible position such 
as occupied by this employee would in fact turn over this process to his 


employer. 
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7. The opinion of the Court in the present case states that all 
contracts are entered into at appellee's offices in Canada and deliveries 
of aircraft are made in that country, and that the present suit has no 
connection with the District of Columbia or appellee's activities here, 
such as they are. We respectfully submit that appellee's affidavits 
show some connection with appellee's activities in the District. The 
affidavits state that although appellee's employee has "no authority to 
accept orders" nevertheless all such purchase orders are "forwarded 


for processing in Canada and ultimate consideration and acceptance at 
the corporate office in Toronto, Canada" (J.A. 6). We cannot help but 


again note the language of the Frene case wherein it is stated: 


"Completing the contract often is a mere formality when 
the stage of 'selling' the customer has been passed. No 
business man would regard 'selling', the 'taking of orders," 
‘solicitation’ as not 'doing business'."' 
Moreover, appellant's affidavit shows that the airplane which was 

involved in this accident was sold to the Immigration and Naturalization 
Service, an agency of the United States Government (J.A. 18). This agency 
maintains its principal office in the District of Columbia so|it must be 
assumed that the present contract at least originated or had some con- 
nection with the District of Columbia and that payment was made from 

the District. We believe that it is therefore incorrect to state that the 
present suit has no connection with the appellee's activities) in the 
District. See McGee v. International Life Ins. Co., 355 U.S 220 (1957). 


We have also pointed out that the United States Government has a 
direct financial interest in this suit since the appellant Ralph Traher 
has received certain workmen's compensation benefits from the United 
States because of this injury under the provisions of the Federal Em- 
ployees' Compensation Act. That Act provides that an employee shall 
prosecute an action for damages if the injury is caused under circum- 
stances creating a legal liability upon some person other than the United 
States, or the employee may be required by the Bureau of Employee's 
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Compensation to assign his right of action to the United States. The Act 
also provides that an employee is required to remit to the Bureau of 
Employees' Compensation the full amount of the compensation which 

has been paid to him on account of the injury from any recovery received 
against such third-person (J.A. 18). 


8, One more important point remains to be presented on this 


Petition for Rehearing. It was pointed out to this Court in appellants' 
brief that at the time the trial court entered its ruling quashing the 
service of process there were pending some fifty-seven interrogatories 
addressed to the appellee which were unanswered and which |would have 
enabled appellants through such discovery procedure to develop addi- 
tional facts to further substantiate appellant's contention that the ap- 
pellee is "doing business" or "transacting business" in the District. 

It was, and is, our contention that it was an abuse of discretion on the 
part of the trial court to refuse to compel the interrogatories to be 
answered before entering a decision on this important issue, particularly 
where the effect of this adverse decision is to deprive appellants of an 
important constitutional right. Insofar as counsel for appellants have 
been able to ascertain, the District of Columbia is the only jurisdiction 
within the United States where appellee maintains an office and has a 
continuing contact so as to make it amenable to service of process. To 
close the doors of our courts to appellants who are citizens of the United 
States for injuries sustained in the United States and to compel them to 
go to a foreign country to seek redress is in effect a denial of the con- 


stitutional guaranty of due process. 


9. The trial court made the observation that appellants might 
travel to Canada to enforce their legal rights (J.A. 27). This is obviously 
easier said than done. The effect of the present decision is to make it 
impossible from a practical standpoint for appellants to obtain redress 
for a wrong. While there is merit in protecting the rights of a Canadian 
corporation that does not have a continuing contact or enjoy ja substantial 
business relationship with the Federal Government in the District, 
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nevertheless, the factors in favor of permitting appellants to maintain 
their action in this District far outweighs the consideration which 

should be given to a foreign corporation which maintains a continuous 
and substantial contact with the District. 


The standard of "fair play and substantial justice” requires that 
persons in appellants’ position should be permitted to resort to the 
Courts of the District and not be required to travel to a foreign country 
to obtain justice. This is particularly true where, as pointed out by 
affidavit, the District of Columbia is the most convenient forum for 
the trial of this case since all of the official records of the | 
made by the Civil Aeronautics Administration, United States Department 


nvestigation 


of Commerce, which revealed the cause of the accident, are) either 
located in the District of Columbia or can be obtained through service 
of process upon the appropriate government officials in the District; 
that the investigator of the Civil Aeronautics Administration who is 
personally familiar with the cause of this accident resides in the 
Washington Metropolitan area and is amenable to process of the Courts 
of this District; that substantial medical treatment was rendered to 
appellant in the District of Columbia; that two of the three medical 
witnesses maintain their offices in this jurisdiction and are |jnot amen- 
able to process in any other jurisdiction; and that the only available 
witness concerning plaintiff's employment, loss of time and/|loss of 


earnings is from the office of the Immigration and Naturalization Serv- 
ice in Washington, D.C. 


CONCLUSION 


We respectfully submit that the Court's reliance in the instant case 
upon Mueller Brass Company v. Alexander Milburn Company, 80 U.S. 
App. D.C. 274, 152 F. 2d 142 is misplaced. In Mueller Brags the Court 
made a finding to the effect that minor portion of the employee's duties 
consisted of soliciting a few comparatively small orders from manu- 
facturers in the District of Columbia and that this solicitation was an 
unimportant incident to the agent's presence in Washington. | This Court 
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accordingly held that this solicitation was "not the regular, continuous 
and sustained course of business referred to by this Court in|/Frene v. 
Louisville Cement Company * * * and by other courts in similar cases." 


We respectfully suggest that this might be an appropriate time for 
this court en banc to review and perhaps reverse the holding jin Mueller 
Brass that contacts with the federal government are insufficient to pro- 
vide a basis for service of process, even though continuous and substantial. 
It would appear that the decision in the Mueller Brass case is not in ac- 
cord with the rationale or views expressed by the Supreme Court in such 


cases as International Shoe Company v. State of Washington, supra and 


McGee v. International Life Insurance Company, supra. We therefore 
respectfully submit that this Court should grant a rehearing en banc, 


and that the decision in the present case should be reversed, 


Respectfully submitted, 

PHILIP J. LESSER 

I. IRWIN BOLOTIN 
Lesser & Lesser 


917 - 15th Street, N.W. 
Washington, D. C. 
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